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Mr. Pomeroy, with its proper limitations, operates in the interests of justice 
and good faith. To give the rule the broad meaning attempted by some 
courts would tend to destroy all accuracy and certainty in pleading. 

Public Officers — Right to Compensation as Between de Jure and de 
Facto Officers. — In an action by a state officer against the state auditor, for 
salary for a portion of his term of office for which he was appointed, and for 
which he had duly qualified, though during such portion of the term he had 
not personally assumed charge of the office, and compensation for such time 
had been paid to the de facto incumbent. Held, the de jure officer was 
entitled to recover. Tanner v. Edwards (1906), — Utah — , 86 Pac. Rep. 765. 

The question in the principal case was, could the disbursing officer refuse to 
issue a warrant when the claimant had the proper credentials from the appoint- 
ing power and had duly qualified ? This is a much disputed point. The defend- 
ant claimed that not only must the public officer be appointed and qualified, but 
must also take charge of, assume the duties of, and perform the services in, the 
office, even though wrongfully hindered from occupying the position, because 
the salary is the reward for expressed services. While this is a rather broad 
statement, yet it is almost in line with the weight of authority, which is that if 
no judgment of ouster has been rendered against the officer de facto, and during 
the incumbrancy of such office, the city or county of which he is such officer has 
paid him the salary of such office, the right of the officer de jure to collect his 
salary from such city or county is lost. Auditors Wayne County v. Benoit, 20 
Mich. 176 (1870) ; State v. Clark, 52 Mo. 508 (1873) ; Steubenville v. Culp, 
38 Oh. St. 23 (1882) ; Smith v. Mayor of New York, 37 N. Y. 518; Westerby 
v. City of Kansas City, 64 Mo. 493 ; McVeany v. Mayor, 80 N. Y. 185 ; see Mc- 
Veany v. Mayor (1 Hun 35), reversing (80 N. Y. 185) and so in line with the 
proposition under which it is cited; Dolan v. Mayor, 68 N. Y. 274 (1877). It has 
been so held even where it was known that the officer de facto was insolvent, 
and that his title to the office was being contested by the officer de jure. Com- 
missioners of Saline County v. Anderson, 20 Kans. 298. The basis of these 
decisions is partly that there is no property right in the office, and partly 
because the right to the salary depends upon the actual performance of the 
services, that while the officer de facto is in possession of the office, his right 
to the same can be questioned only by a proceeding in quo warranto. If, then, 
the state has a right to pay the officer de facto while acting, it is self-evident 
that the officer de jure can not compel it to pay again, and payment is a good 
defense. But the de jure officer in any appropriate form of action may com- 
pel the officer de facto to account to him for the salary which has been received 
by him. Douglas v. State, 31 Ind. 429 (1869) ; Mayfield v. Moore, 53 111. 428; 
Auditors Wayne County v. Benoit, 20 Mich. 176; Rull v. Tait, 38 Kans. 765 
(1888) ; Bier v. Gowell, 30 W. Va. 95 (1887) ; People v. Miller, 24 Mich. 458; 
Hunter v. Chandler, 45 Mo. 452 (1870) ; State v. Tate, 74 N. C. 131. If judg- 
ment of ouster has been rendered, the officer de jure may maintain an action 
against the city or county notwithstanding payment. McVeany v. Mayor of 
New York, supra; or if no part has been paid, the officer de facto, Dolan v. 
The Mayor, supra. Comstock v. Grand Rapids, 40 Mich. 397. In Selby v. 
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Portland, 14 Or. 243, it was decided that in no event can the officer de jure 
maintain an action to recover his salary while the office is in the possession 
of an officer de facto, where the latter's right to the office has not been deter- 
mined by an action brought expressly for that purpose. And the Supreme 
Court of New Jersey goes a step further in Stuhr v. Curran, 44 N. J. L. 181, 
holding that the officer de jure cannot recover from the officer de facto, the 
salary received by him while in the discharge of the duties of his office, and 
in the belief that he was entitled to the office and its emoluments. But the 
principal case borders on the line of reasoning in those courts which hold 
that since the de jure officer may recover from the de facto officer fees or 
salary actually collected by him, and from the city or county for emoluments 
not yet paid to the de facto officer, therefore these rights are not dependent on 
performance of the duties, but upon his title to the office. Such courts claim 
that this is in harmony with judicial principles, and payment to the de facto 
officer does not impair the right of the de jure officer to recover the salary 
from the city, county, or any public body charged with the duty of making 
its payments. But the courts which follow this rule are in the minority. 



Taxation — National Bank Shares — Discrimination. — Sections 3609 
and 3610 of the Political Code of California provide that the stockholders in 
every national banking association doing business in that state and having its 
principal place of business therein "shall be assessed and taxed on the value 
of their shares of stock therein," the same to be "valued and assessed as is 
other property for taxation." Section 1 of Article 13 of the constitution of 
California, adopted in 1879, provides that, "All property in the state not 
exempt under the laws of the United States shall be taxed in proportion to its 
value, to be ascertained as provided by law." The word "property" as used in 
this article is declared to include moneys, credits, bonds, stocks, dues, fran- 
chises, and all other things capable of private ownership. An act of 1881 
(Amendments to Codes, 1881, p. 56, c. 53) provided that "all property belong- 
ing to corporations shall be assessed and taxed, but no assessment shall be 
made of shares of stock, nor shall any holder thereof be taxed therefor." 
This section was amended in 1899 by excepting from its operation national 
banking associations. Under §§ 3609 and 3610 of the Political Code shares 
of stock in a certain national bank were assessed for taxation. In a proceed- 
ing instituted by the owner of the shares to have it adjudged that the assess- 
ment and taxation of said shares were illegal and void under § 5219, Revised 
Statutes of the United States, the Supreme Court of California held (McFar- 
land, J., dissenting) that all the elements of value which are embraced in the 
assessment of shares of stock in national banks are included in assessing the 
value of property of state banks and other moneyed corporations and that, 
therefore, there is no discrimination against the shares of national banks. 
Crocker v. Scott, Tax Collector (1906), — Cal. — , 87 Pac. Rep. 102. 

In a recent case the Supreme Court of the United States came to a different 
conclusion on virtually the same statement of facts. San Francisco National 
Bank v. Dodge (1905), 197 U. S. 70, 25 Sup. Ct. 384, 49 L. ed. 669. In that 



